Running head: RETRIBUTIVISM AND CONSEQUENTIALISM 1

RETRIBUTIVISM AND CONSEQUENTIALISM	 6












Retributivism and Consequentialism
Name
Institutional Affiliation









Retributivism and Consequentialism
	The justification for punishment has been a subject of debate throughout the course of history. In the same line, legal theorists have always endeavored to find reasons that can justify the forceful authority of the law against the offenders.  On the other hand, different theories and philosophies have been developed to demystify the subject of punishment. Among them is the consequentialism theory that justifies punishment based on outcomes. On the other hand, the retributivism theory justifies punishment where it is warranted. Accordingly, this paper will review the characteristics and critiques of both retributivism and consequentialism theories and compare how well they are matched with the aspect of plea bargaining.
	According to Duff (2001), the consequentialism theory justifies punishment in terms of its contingently beneficial impacts. On the other hand, pure consequentialism justifies punishment solely on the associated consequences. In other words, the actual or the projected positive or negative outcomes of the punishments are identified independently, without first relating them to the punishments. Subsequently, the punishment is justified in relation to how well it can yield the positive consequences or averts the negative outcomes. As such, an evaluation must be presented to show that indeed; not only does the positive outcomes of the punishment outweigh the negative outcomes, but also that there is no better alternative through which the congential positive consequences can be achieved.
	One of the characteristics of the consequentialism theory is utilitarianism in its role in crime prevention. To start with, the interpretation of criminal activity is any behavior that leads or may lead to harm. As such, preventing such a conduct would yield positive consequences by reducing the chance of harm or risk associated with criminal activity. On the other hand, the undesirable consequences include the burden of the punishment on the offender and the cost of implementing the punishments. In this case, the possible alternatives include other forms of crime prevention measures including awareness and persuasion. From a utilitarian perspective, the punishment in crime prevention is to discourage or deter future crimes. 
	The utilitarianism aspect yields three characteristics of the consequentialism theory, namely rehabilitation, incapacitation, and deterrence. Rehabilitation entails reforming or rehabilitating potential offenders so that they can change their character. This reform decreases the chances of the offender or potential offender from committing crimes in the future.  Secondly, incapacitation entails putting the potential offender in a position that they are not able to engage in crime. For example, this can be achieved by detaining the offender or killing them in order to prevent them from conducting the crime. Lastly, deterrence is a rational form of punishment that entails threatening the potential offenders, as a warning to them and others, not to engage in future crimes (Duff, 2001).
	One of the critiques of consequentialism is based on its social engineering approach that overlooks the rational use of human science and morality aspect of punishment. The critiques argued that the knowledge of human science should be employed in order to establish more effective correction approaches in crime prevention. Conversely, other critiques argue that consequentialism was a crime prevention technique, and therefore it did not consider the rights or the justice of the offender. They opined that the contingency between the magnitude of the offense, and the intended punishment would result in unwarranted harsh punishments implemented in order to facilitate rehabilitation, deterrence, and incapacitation. Furthermore, there are those who criticize the consequentialism approach due to the observation of the ineffectiveness of rehabilitation, incapacitation, and deterrence in crime prevention (Duff, 2001).
	In Retributivism theory, punishment is justified only in cases where it is deserved. The retributivism is categorized into two. The negative retributivism posits that; where there is sufficient reason, a guilty person should be punished. However, the negative retributivism reserves the autonomy of whether to punish a guilty person to the state. As such, this category does not view the failure to punish the guilty as an offense. On the other hand, the positive retributivism demands that a guilty person should, by all means, be punished. One characteristic of this theory is morality. Unlike in the consequentialism, there is no chance of punishing an innocent person in retributivism. This is because; punishment is justified only when there is sufficient reason to punish. Another characteristic of this theory is proportionality. Notably, the utilitarianism aspect of consequentialism may lead to severe punishments that do not match the committed crime. Conversely, in retributive punishment, the severity of the punishment matches with the seriousness of the crime. In the same line, only those who have committed the crime are punished, as opposed to potential offenders.
	Critiques of retributivism base their arguments on the imprecise nature of the theory. For instance, given that punishment is the desired outcome for crime, a question arises if the natural form of punishment can also be identified as “retributive punishment.” Secondly, the theory does not clearly state why it is the sole duty of the state to administer the punishment to the guilty. Thirdly, critics of retributivism argue that retributive punishment is an outcome of punitive emotions such as anger or bitterness, which generate a desire for punishment. As such, the critics consider the retributive punishment as a form of revenge rather than a corrective measure. Therefore, they feel that this approach cannot act as a justification for punishment. 
	Plea bargaining is a settlement between the prosecutor and the defendant, whereby the prosecutor commits to dismiss certain or all charges on condition that the defendant pleads guilty to some or all the charges against them (Alkon, 2010). To some extent, the consequentialism and retributivism justifications conflict with plea bargaining. For instance, in plea bargaining, the issues are mostly solved outside the courtroom, and most of the time the charges may be disposed off without a trial. In the same line, the defendants get an opportunity to bargain for lesser punishments.  Yet, some charges are dismissed in the process. In view of this, plea bargaining conflict with consequentialism because; it may overrule the chances of incapacitation, or rehabilitation, especially when the case is disposed off without a court hearing. In the same line, the concept of deterrence is suppressed because; the offender is likely to repeat the offense due to the lenient punishment they receive in plea bargaining. On the hand, plea bargaining conflict with retributivism because; the offender is likely to plead guilty to an offense they have not committed, and probably be punished undeservingly. In the same line, free bargaining may overrule the concept of proportionality in cases where settlements are made outside the court; making the offender receive a lesser punishment or go unpunished.
	In conclusion, while consequentialism justifies punishment by outcomes or utility, the retributivism justification for punishment is based on the offense. Consequently, critics of consequentialism argue that the justification lacks morality and the rational use of human science in crime prevention. Conversely, retributivism is criticized on the basis of imprecision. Nonetheless, both theories uphold punishment for criminal offenses. As such, they conflict with the plea bargain; which more often than not undermines the need for punishment. 
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